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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8456. 


MIKE ASHA, Appellant, 
v. 

CHARLES R. GOLDSTEN, ROBERT E. GOLDSTEN, 

Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

The controversy had its inception in an oral agreement 
entered into between the parties on or about August 1,1941, 
whereby, so the Complaint alleges, the appellant, herein¬ 
after referred to as the defendant, agreed to give the ap¬ 
pellees, hereinafter referred to as the plaintiffs, “the exclu¬ 
sive right and privilege of procuring and placing all per¬ 
manent loans, trusts or mortgages on said development”, if 
the plaintiffs were successful in “handling the arrange¬ 
ments, details, and negotiations with the Federal Housing 
Administration to obtain its approval for loan purposes of 
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a building project” at defendant’s subdivision in nearby 
Maryland, known as Decatur Heights. 

The Complaint further alleges that the plaintiffs obtained 
such approval on or about October 15, 1941, but the defen¬ 
dant wrongfully repudiated his agreement. 

The plaintiffs sued for $4,880.00 for loss of earned com¬ 
missions. 

The Answer tothe Complaint is in substance a general 
denial (App. 2 and - 3 -). 


STATEMENT OF POINTS. 


The Court’s charge, limiting the right of recovery “on 
fifteen houses and not three houses”, was an invasion of the 
province of the jury (App.- 


SUMMARY OF ARGUMENT. 


The defendant contends that the amount of recovery 
should not have been limited by the Court, as it did in its 
charge, because, although the Complaint, (App. 2 and 3), is 
one for liquidated damages, the Court, during the trial, per¬ 
mitted evidence of the value of the plaintiffs’ services, over 
the objection of the defendant, and also because the evidence 
shows, without dispute, that the plaintiffs obtained the ap¬ 
proval of only three houses from the F. H. A., and not fif¬ 
teen houses. 


ARGUMENT. 

During the course of the trial, over the repeated objec¬ 
tion of the defendant, (that the testimony was without the 
scope of the Complaint), the Court permitted the plaintiffs 
and their witnesses to testify as to the value of the plaintiffs’ 
services, (App. 6, 7 and 8). 

In short, the evidence discloses undisputedly that the 
original project was for the construction of 75 houses, (App. 
6 and 8); that only fifteen houses were completed, because 
of the lack of material, due to war conditions, (App. 7, 13 
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and 21); that the plaintiffs obtained F. H. A. approval on 
only three houses, (App. 7 and 10); and that the F. H. A. 
issued no insurance whatsoever on any of the houses, (App. 
14, 15 and 26). 

The plaintiffs ’ case, as the Complaint discloses, was based 
on the breach of contract referred to, and the suit was for 
liquidated damages, that is, specifically, $4880.00. During 
the trial, whether it was done inadvertently or for a pur¬ 
pose, the plaintiffs shifted their case to a quantum meruit 
basis, and evidence to support this theory was permitted 
to be introduced, as has already been stated, over the re¬ 
peated objection of the defendant. 

The defendant, as the testimony will show, denied that he 
agreed to pay the plaintiffs one per cent of the value of the 
permanent loans placed by them. His testimony respecting 
the agreement was that the work performed by the plain¬ 
tiffs would cost him nothing because the plaintiffs stated to 
him that they expected to be paid for their services by those 
persons w T ho made the loans (App. 20, 24 and 25). 

There was evidence on the part of the defendant that the 
plaintiffs spent very little time on the performance of their 
duties; that the defendant’s agent, one Baldi, furnished all 
the necessary data and information for the preparation of 
the forms required by the F. H. A. (App. 16, 17,-21 and 
■22). /*,*>*, 

It might seem rather odd that the defendant has under¬ 
taken to bring into this Court so much of the testimony in 
the Court below. This is necessary, however, to show that 
the Court misunderstood the theory of the plaintiffs’ case 
from the beginning, in view of his charge to the jury (App. 

The Courts, State as well as Federal, have repeatedly held 
that it is error for a Court to invade the province of the 
jury in limiting the verdict to a certain specific amount, 
where there is some question as to the value of the services 
rendered. 
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In the case of Acme Pattern and Manufacturing Com¬ 
pany, Inc. v. Ruchte, 229 N. Y. S., 64, the Court said: 

“There is some evidence that certain items of ma¬ 
terial, for which plaintiff claims payment, were not fur¬ 
nished. The evidence offered by plaintiff to support its 
claim as to the reasonable value of the services rendered 
was the opinion of an expert witness, who was an offi¬ 
cer of the plaintiff. Under these circumstances it was 
error for the trial court to charge the jury that if they 
found for the plaintiff, their verdict was bound to be 
for the full amount demanded in the complaint. What 
material was furnished, what labor was performed, and 
what the reasonable value thereof vras, were questions 
of fact to be determined by the jury and not by the 
Court.” 

Citing Reeves v. Hyde, 14 N. Y. St. Eep. 689; Campbell v. 
Ludin, Etc., 104 N. Y. S., 372. 

There can be no doubt but that this case, as brief as it is, 
is on all fours with the case at Bar. We have here, to re¬ 
peat, a suit for a specific amount. During the trial, the 
plaintiff shifts his cause of action to one for the value of 
services. Certainly, the Court has no right to limit the jury 
to return a verdict, if they found for the plaintiffs, to be 
based on loans or commitments on fifteen houses, when the 
evidence from disinterested witnesses, Copenhaver, (App. 
■&), and Peake, (App.-w), shows that very little, if any, 
work was done by the plaintiffs. Baldi testifies (App. 
and -5?) that all of the material necessary for the prepara¬ 
tion of the application was furnished by him, which is not 
contradicted. 

Furthermore, the evidence clearly indicates that condi¬ 
tional commitments were issued on only three houses; that 
the work performed by the plaintiffs involved the issuance 
of conditional commitments on three houses (App.- 3 - an d 
10 ). 

The jury, except for the charge made by the Court, might 
very well have returned a verdict based upon conditional 
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commitments issued on only three houses and, furthermore, 
the jury might have found that services rendered by the 
plaintiffs amounted to much less than the amount of the 
verdict returned, if they had not been specifically instructed 
to return a verdict based upon commitments issued on fifteen 
houses. 

In the case of Pawtucket Mutual Fire Insurance Company 
v. Keehen, 37 N. Y. S. (2nd) 256, which was a suit to recover 
automobile damages, where there was testimony contradict¬ 
ing services rendered and the value thereof, the Court said: 

“The learned Trial Judge erred here when he in¬ 
structed the Jury to return a verdict for the full 
amount claimed in the Complaint, or for nothing at all. 
The issues of fact included what materials were fur¬ 
nished or needed to repair the automobile, what labor 
was performed, or required, in making those repairs, 
and what the reasonable value of each item of material 
and labor actually were. Such issues are clearly for 
the jury alone. * * *” 

To the same effect, Hatch v. Attrill , 118 N. Y., 383; 23 
N. E., 549. Taylor v. Berner, 150 Atl. 371. 

In the case of Wood v. Morrow, 119 Fed. (2nd), 776, which 
was a suit for the death of a three-year-old child, under a 
Mississippi statute authorizing the recovery of damages 
determined by the jury to be just, the Court in its charge 
placed a limit on the verdict of the jury. The upper Court 
had this to say: 

“If speculation as to whether the erroneous charge 
was in fact harmful might be properly entered upon, 
it would be difficult, if not impossible, to resist the con¬ 
clusion, that the charge of the court, that the damages 
to be awarded, ‘can never amount to what might be said 
to be substantial damages’ and that unless the verdict 
exceeds the sum of $2,500 or $3,000, it would not be con¬ 
sidered substantial damages, had the inevitable effect 
of producing a small verdict. But when an error of the 
magnitude of this one, an error of the entry of the 
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Court into the field of damage assessment, a field re¬ 
served both at common law and under the Mississippi 
statute, to the jury, is in question, speculations of this 
kind are utterly irrelevant. * * * 

“Reversed and remanded.” 

The defendant contends that the instruction placing a 
limit on the verdict of the jury was an invasion of the jury’s 
province. 


Respectfully submitted, 

Joseph C. Turco, 

Arthur C. Katims, 
Attorneys for Defendant , 
219 Southern Building, 
Washington, D. C. 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

DESIGNATED. 

1 Endorsed: Filed Jan 27 1942 Charles E. 

Stewart, Clerk 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 14423 

Charles L. Goldstest, 1013 15th Street, N. W., Washington, 
D. C.; Robert E. Goldsten, 1013 15th Street, N. W., 
ington, D. C., Plaintiffs, 

v. 

Mike Asha, 1613 Varnum Street, N. W., Washington, D. C., 
Defendant. 

Complaint 

(Damages for Breach of Contract) 

1. The claim for relief herein involves an amount in ex¬ 
cess of One Thousand dollars ($1000.00), arose in the Dis¬ 
trict of Columbia, and is within the jurisdiction of this 
Court. 

2. The plaintiffs, Charles L. Goldsten and Robert E. Gold; 
sten, sue the defendant, Mike Asha, for that, on or about 
August 1, 1941, the plaintiffs entered into an agreement 
with the defendant whereby they agreed that they would 
handle the arrangements, details and negotiations with the 
Federal Housing Administration to obtain its approval for 
loan purposes of a building project to be undertaken by the 
defendant on a subdivision owned by him at Decatur 
Heights, Maryland. 

3. It was further understood and agreed between the 
plaintiffs and the defendant that in consideration of such 
services by the plaintiffs if such approval was obtained, 
the defendant would proceed with the development of said 


subdivision and would give the plaintiffs the exclusive 
right and privilege of procuring and placing all permanent 
loans, trust or mortgages on said development, whereby 
the plaintiffs w’ould be compensated for their ser- 
2 vices. 

4. That pursuant to said agreement the plaintiffs 
undertook and handled the details and negotiations 
with the Federal Housing Administration for the 
approval of said project for loan purposes, and did, on or 
about October 15, 1941, acting in pursuance to said agree¬ 
ment, obtain such approval from said Administration. 

5. That the defendant thereupon proceeded with devel¬ 
opment of said subdivision, and on or about October 22, 
1941, lie wrongfully repudiated his agreement with the 
plaintiffs and refused to give them the exclusive right and 
privilege to procure and place the permanent loans, trusts 
or mortgages for said project, although the plaintiffs were 
prepared to do so, and as a result of the breach of the 
agreement by the defendant, the plaintiffs were damaged 
in the amount of Forty-eight Hundred and eighty dollars 
($4880.00). 

Wherefore, the plaintiffs bring this action and demand 
judgment against the defendant in the amount of Forty- 
eight Hundred and eighty dollars ($4880.00), besides costs. 

JAMES P. DONOVAN 
Attorney for Plaintiffs 
1001 15th Street, N. W., 
Washington, D. C. 

Demand for Jury Trial 


The plaintiffs demand a trial by jury on all the issues 
herein. 


J P DONOVAN 


Attorney for Plaintiff. 
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3 Endorsed Filed Feb 14 1942 Charles E. 

Stewart, Clerk 

Answer of Defendant to Complaint for Damages for 

Breach of Contract 

First Defense 

The Complaint fails to state a claim against the defen¬ 
dant upon which relief can be granted. 

Second Defense 

The defendant admits the allegation contained in para¬ 
graph 1 of the Complaint; alleges that he is without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the allegations contained in paragraph 4 of the 
Complaint; and denies each and every other allegation con¬ 
tained in said Complaint. 

JOSEPH C TURCO 

JESSE H. CHESSIN, 

Attorneys for Defendant, 

219 Southern Building, 
Washington, D. C. 

Service of a copy by mail was had on James P. Donovan, 
Esq., attorney for the plaintiffs, 1001 15th Street, N. W., 
Washington, D. C., on February 13, 1942. 

JOSEPH C TURCO 
Attorney for Defendant 
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n. 

EXCERPTS FROM TESTIMONY DESIGNATED. 

187 Endorsed: Filed Apr 30 1943 Charles E. Stew¬ 
art, Clerk 

Agreed Narration of Testimony of Plaintiff 

Robert E. Goldsten, one of the plaintiffs, testified in his 
own behalf substantially as follows: That on or about July 
15,1941 he met Filippio Baldi who advised him that he was 
preparing to build houses on a large group of lots which 
he had acquired with a Mr. Mike Asha in Decatur Heights, 
Maryland; he told Baldi that he should finance these houses 
with Federal Housing Administration insurance loans, in 
order to obviate the need for taking back a second deed of 
trust from the purchaser when they were sold; Baldi told 
him that he had an unfavorable experience in trying to 
obtain F. H. A. approval for 165 houses he had built on 
Division Avenue; he suggested that he and his brother 
Charles L. Goldsten, who were licensed real estate 
brokers in the District of Columbia be permitted to take 
complete charge of working out the details so that F. H. A. 
would approve for loan purposes the Decatur Heights proj¬ 
ect which would permit houses to be built there under 
F. H. A. sponsorship and with insured loans; he further 
told Baldi no charge would be made by him or his brother 
for their services, if they were given the exclusive right 
to place all permanent loans on all of the houses to be 
built in Decatur Heights by Baldi and Asha; that Baldi 
and Asha would have to supply their own construction 
money; he explained that their compensation was to be 
derived from a commission of 1% on each loan placed 

188 on each house to be built to be paid by the mortgagee 
who stood ready to take the final loan provided no 

construction loans were required from them; that if con¬ 
struction loans were required, Baldi or Asha would then 
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have to pay a commission of 1% to the Goldstens in order 
to compensate them for the work in putting the project 
through the F. H. A.; he later called at Baldi’s office to 
further discuss the matter; he told Baldi that his brother 
Charles L. Goldsten had at one time been employed by the 
F. H. A. and that he was familiar with the procedure of 
that administration; that a day or so later both Goldstens 
went to Baldi’s office, at which time Charles L. Goldsten 
was introduced to Baldi and the matter of obtaining F. H. A. 
approval of the subdivision was thoroughly discussed be¬ 
tween the Goldstens and Baldi; that the Goldstens pointed 
out that they were to be given the exclusive right to place 
the permanent loan on all of the buildings erected and that 
Baldi or Asha would have to supply their own construc¬ 
tion money. This was agreeable to Baldi and he told the 
Goldstens to start to work on the matter immediately. The 
following Sunday both Goldstens and Baldi met at Baldi’s 
office and drove in Baldi’s car to Decatur Heights where 
the lots were located to look over the subdivision and from 
that time on the Goldstens took complete charge of obtain¬ 
ing F. H. A. approval of the project; that numerous con¬ 
ferences were had with the F. H. A. by the Goldstens; 
covenants were prepared, restrictions met, letters written, 
and visits made with reference to obtaining street and 
sewer improvements and assurance of installation of the 
same by the County Commissioners, plats verified, advice 
given as to the type house likely to be best sellers, appli¬ 
cations for subdivision approval properly prepared and 
favorably acted upon by the F. H. A.; that 75 lots were 
approved by the F. H. A. for building purposes within the 
subdivision; that 3 types of houses to be used in building 
the entire project were agreed upon and submitted to 
F. H. A.; commitments were obtained by the plaintiffs from 
the F. H. A. for mortgage insurance on each of three types 
of houses decided to be built on the 75 lots through 
189 their mortgagee, The Investors Syndicate and it was 
understood and agreed that Baldi and Asha were to 
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begin the project by the construction of 15 houses; that the 
three types of houses, which were submitted to the F. H. A. 
for approval and on which commitments were obtained, 
were known as balloon houses; that after the commitments 
on the three balloon houses were issued, Baldi said that he 
might want to get construction loans through the Goldstens 
mortgagee; that Baldi was again advised that if this was 
done it would cost him 1% commission on the amount of 
each loan as the mortgagee would not compensate the 
Goldstens for the permanent loan if the mortgagee also 
had to supply the construction money; that Baldi then told 
the Goldstens that he would think it over and at a subse¬ 
quent meeting with the Goldstens in Baldi’s office he said 
that he wanted both construction and permanent loans from 
the mortgagee and that he was not paying any commission; 
that he, Baldi, was not paying any 1% for construction 
money and that he was going to build F. H. A. with loans 
he could himself obtain, since the subdivision now had 
F. H. A. approval and that the Goldstens were trying to 
get 2% instead of 1% and that he would not have any more 
to do with them. 

On cross-examination, this plaintiff was unable to state 
approximately how much time he had spent on the job. He 
admitted that he had obtained conditional commitments 
from the F. H. A. for only 3 houses. 

Charles R. Goldsten, plaintiff, thereupon testified sub¬ 
stantially as follows: In the latter part of July 1941, he 
went to Baldi’s office with his brother and discussed the 
proposed development of Decatur Heights and the erection 
of houses on all possible lots, and the possibility of having 
the subdivision approved by F. H. A.; that Baldi, Robert 
Goldsten and he discussed the advantage of F. H. A. from 
the development standpoint and that he stated he felt cer¬ 
tain that if the subdivision was as Baldi said, the approval 
could be obtained, but that there would be a great deal of 
work involved; that a date was arranged for the following 
Sunday morning to go out to Decatur Heights with Baldi 
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so that he and Robert Goldsten could look over the 
190 subdivision and also the condition of the street al¬ 
ready in existence and the houses which had been 
erected in the adjacent neighborhood; that the trip was 
made to Decatur Heights on Sunday and thereafter he along 
with his brother began preliminary work necessary to ob¬ 
tain F. H. A. approval in order that permanent loans made 
on the houses to be built in Decatur Heights could be in¬ 
sured by F. H. A.; that he explained to Baldi that they 
would perform the work necessary to obtaining F. H. A. 
approval for the privilege of placing all permanent F. H. A. 
loans made on the proposed houses; that this work was to 
be done in return for the exclusive right and that Baldi 
agreed to build all houses in the subdivision in F. H. A.; 
that Baldi turned over to the Goldstens a map indicating 
the lots thereon owned by Asha; that discussions were 
thereafter had with Baldi regarding the amount of the 
permanent loans the Goldstens were to place; that Baldi 
stated he would furnish his own construction loans; that he 
further explained to Baldi that he and his brother, Robert, 
would be paid 1% by the mortgagee on the permanent loan; 
that this 1% would be their compensation for the work to 
be done; that there would be no charge to Baldi or Asha 
for placing the permanent loan, but that if constructions 
loans were desired from their mortgagee there would be a 
charge of 1% which Baldi or Asha would have to pay to 
the plaintiffs; that the next day following the visit to De¬ 
catur Heights he went to F. H. A. and there conferred with 
Mr. Milton Talbot, chief valuator, regarding obtaining ap¬ 
proval of Decatur Heights and submitted the plat to him; 
that he requested that a preliminary inspection be made; 
that numerous conferences were held and after several con¬ 
ferences with Mr. Talbot and Mr. Allan Elliott, subdivision 
valuator for F. H. A. preliminary approval was obtained 
from the F. H. A. on 75 lots; that other conferences were 
held regarding suggested types of houses to be built, street 
improvements required, covenants and utilities necessary 
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as well as sewer, water, etc.; that during the time covered 
by these conferences he kept Baldi advised of progress and 
worked with Baldi on the plan of houses to be 
191 erected; that he prepared and signed the subdivision 

information form required by F. H. A. for Decatur 
Heights and submitted it to F. H. A. along with necessary 
exhibits, such as proposed covenants and street specifica¬ 
tions ; that other conferences were held with F. H. A. and 
matters were gotten in readiness for submitting applica¬ 
tions for loan on the three balloon houses or three different 
types of houses decided to be built; that he contacted Mr. 
William Copenliaver of the Suburban Title and Investment 
Corporation regarding covenants which he had prepared. 
He further testified that he prepared the letter for the sig¬ 
nature of the Commissioners of Bladensburg Township re¬ 
garding street improvements, contacted engineers, con¬ 
versed with Suburban Sanitary Commission regarding con¬ 
struction of utilities and street improvement and contacted 
Martin J. Quigley regarding certification of plot of Decatur 
Heights, inspected the subdivision itself several times and 
consulted with several sub-contractors regarding different 
types of heating units to be used in these houses, made ap¬ 
plication through Investors Syndicate for conditional com¬ 
mitments on the three balloon houses; that the subdivision 
approval was given by F. H. A. in the amounts of $5400, 
$6800 and $7000 respectively and conditional commitments 
were issued on the three balloon houses; that the commit¬ 
ments were taken to Baldi and arrangements were begun 
for filing applications for 12 more houses of the approved 
design; that the number of houses originally agreed upon 
was 75 of which 15 were to be the first group for the start 
of the project; that plans were shaped for proceeding with 
the building of the other 60 in accordance with F. H. A. 
subdivision approval; that the only thing necessary there¬ 
after to be done to obtain F. H. A. commitments on all 
houses thereafter was to file the application for commit¬ 
ment and three copies of the sets and plans theretofore ap- 
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proved; that the plans thereafter would be merely a copy 
of one or more of the three types which had been approved 
by F. H. A.; that up to this point Baldi had cooperated and 
indicated his approval of the Goldsten work; that no change 
in the original agreement had been suggested by him; that 
shortly after approval was obtained on three balloon 
192 houses Baldi had mentioned the fact that he would 
like to get construction money from the same mort¬ 
gagee that was making the permanent loan and he told 
Baldi that he would have to pay them the commission of 
1% if he took construction money from their mortgagee 
since the mortgagee would not compensate them for plac¬ 
ing the permanent loan if construction money was also 
given to Baldi and Asha; that on or about October 18, 1942 
he went to Baldi’s office to pick up the blueprints for the 
next 12 houses and Baldi said that he wanted the construc¬ 
tion money; that he again told Baldi that it would cost him 
1% and Baldi said that he would not pay 1% to the Gold- 
stens; that Baldi said he could get construction money and 
the permanent loan himself and not have to pay anything; 
that he would not have to pay the Goldstens anything; that 
Baldi precipitated a row in his office and stated to him that 
he would have nothing further to do with the Goldstens and 
would not let them place the permanent loan and that they 
could do what they wanted to about it. 

On cross-examination this plaintiff testified substantially 
as follows; that the plans for the subdivision, as well as 
the plans for the houses to be built were furnished by 
Baldi, but that he handled all matters pertaining to them 
with the F. H. A.; that the plans for the heating apparatus 
were furnished by Sherwood Bros., but that he took the 
matter of the same up with them and had to straighten out 
certain questions which arose relative to the same; that he 
was unable to state definitely how much time he had spent 
on this job and admitted that he had obtained approval of 
only three conditional commitments on balloon houses from 
the F. H. A.; that after approval of these three houses were 
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obtained since he had obtained approval of the project of 
75 houses, the F. H. A. would only require copies of these 
plans and application for commitments; that it was a mere 
formality, all of the work had been done. 

Agreed 

J P DONOVAN 
A tty. for Plaintiffs 

JOSEPH C. TURCO 
ARTHUR C. KATIMS 
Attys for defts. 

Apr. 30,1943 

*#####*••* 

6 Alfred Milton Talbert, a witness called for and on 

behalf of plaintiffs. 

11 Direct Examination 

Q. Mr. Talbert, did there come a time when conditional 
approval of the project was passed on by the Federal 
Housing Administration? 

Mr. Turco: I object to the question. There is no evi¬ 
dence to indicate— 

The Court (interposing): Read the question. 

The Reporter (reading): “Mr. Talbert, did there come 
a time when conditional approval of the project was passed 
on by the Federal Housing Administration?” 

Mr. Turco: The evidence, I think, so far is that there 
were only houses— 

The Court (interposing): Overruled. 

Mr. Turco: I think it is contrary to the evidence. 

The Court: I overrule the objection. Proceed. 

Mr. Turco: Your Honor, may I be heard on my ob¬ 
jection? # 

The Court: Yes, as long as you confine it to an argu¬ 
ment to the Court. 

12 Mr. Turco: Yes, sir. I intend to do that. 

The evidence is that there were only three houses 
submitted to F. H. A., and not the completed project. 
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The Court: The testimony, so far as it has gone, is that 
three houses were submitted as illustration houses, and if 
they were approved they would be the same houses as those 
approved. 

• ••••••••• 

By Mr. Donovan: 

Q. Mr. Talbert, can you state what was necessary to be 
done after the approval on first three on the Investors Syn¬ 
dicate, in order to get additional commitments on Decatur 
Heights? 

Mr. Turco: Your Honor, I object to that. It has been 
asked and answered. 

The Court: Overruled. 

Mr. Turco: Exception. 

The Witness: When the subdivision conditions 
29 are set up, those same conditions are applicable to 
all applications in that subdivision. 

«••••••••• 

By Mr. Donovan: 

Q. Would you state what the practice was, and whether 
the practice was followed in this case, with respect to ob¬ 
taining approval on sample houses? 

Mr. Turco: I object to the question. 

The Court: Objection overruled. 

Mr. Turco: Allow me an exception, and the ground of 
my objection is that we are not concerned with practice. 

The Court: Yes. Proceed. 

The Witness: We have no special procedure with respect 
to sample houses. In fact, we do not recognize them as 
such. 

The purpose of housing is to provide— 

By Mr. Donovan: 

Q. (interposing) No, I asked you what the practice was? 

Do you know what the pratice is? A. We have no 
practice. 
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Q. Did yon refer to sample houses? I was referring 
to typical houses. A. You said “sample.’’ 

Q. I was referring to typical houses. A. That is dif¬ 
ferent. 

Q. Would you answer that question? A. Would you 
reframe it? 

Q. Was the practice— 

30 The Court (interposing): What was the-practice? 
By Mr. Donovan: 

Q. And was the practice followed in this case with re¬ 
spect to obtaining approval on typical houses? A. We 
have a procedure, and I presume it was followed here. I 
couldn’t say without referring to the records. 

Q. Can I show you the records? A. No. I am afraid 
you do not have the information here. 

The Court: If he can’t answer, he can’t answer. 

The Witness: Would you care for the customary pro¬ 
cedure ? 

The Court: No, not unless it was followed here. 

The Witness: I couldn’t say that it was. 

Mr. Donovan: That is all. 

Cross examination. 

By Mr. Turco: 

**•*•••*•• 

31 Q. Now, if you know, how many of these cases 
actually went through to what they call a conditional 

commitment? A. My recollection is—I am sorry, I can’t 
give you a positive answer. I don’t know. 

32 Q. Well, was it fifteen? A. My estimate would be 
fifteen. 

Q. And how many were loans made on actually? A. 
According to such records as I used to refresh my memory, 
we have issued no insurance in any case. 

Q. In any case. That is what I thought. 

4 
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34 Mr. Turco: Yes. May we just look at the com¬ 
mitments ? 

The Court: Yes. 

By Mr. Turco: 

Q. Was a commitment issued respecting that subdivision 
when you were assured—I am only speaking now of one 
thing, that is streets—in accordance with that letter? A. 
May I examine this file ? 

Q. Yes, sir. (A. (after inspecting document in question) 
We would not. 

Q. You would not? A. No. 

Q. However, you did issue this commitment? A. Condi¬ 
tionally. 

35 Q. And these other conditional commitments? I 
just picked them up, a handfull. A. Yes. 

Q. They were conditional commitments? A. Yes. 

Q. Now there were a lot of other things to be met, were 
there not, before you would actually have approved the 
loan? A. That is true. 

Q. Now, I want you to go through this file and tell me 
whether, the other conditions, were they met for the ap¬ 
proval of the loan, or any loan? A. There is no indication 
here on our subdivision report. 

Q. Would there be any indication on any report that 
you issued any loan in any case involving Decatur Heights? 
A. I am sure I don’t understand you. 

Q. My question is, is there any information you have in 
your possession, either in court or at the FHA, which would 
indicate that you did issue an approved loan on any of the 
houses involved in this case? A. We did not issue— 

The Court (interposing): You mean any of the 15? 

Mr. Turco: I mean any of the three. 

The Witness: I can answer him. 

To which three do you refer? 
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By Mr. Turco: 

Q. I refer to the three houses actually built and inspected 
by you, or by your men? A. We have issued no in- 
36 su ranee in any case. 

The Court: What do you mean by that? 

By Mr. Turco: 

Q. And no loans have been made by the FHA? A. We 
make no loans, Mr. Turco. 

Q. Well, guarantee? A. No. 

The Court: When you say that, do you mean that the 
condition has not been complied with? 

The Witness: That is true. 

39 Redirect Examination 

By Mr. Donovan: 

Q. These conditions which were contained on the com¬ 
mitment; who was to perform those conditions, Mr. Tal¬ 
bert? A. They would be performed by several people or 
agencies. 

Q. Well, could you state who they would be? A. Depend¬ 
ing on the conditions. 

Q. Well, in this case if I give you one of them could you 
tell us who would perform it? A. Oh, yes. (After re¬ 
ferring to document:) May I see if I understand you? 
Your question is, who would perform under these? 

Q. Yes, would the person making the application 

40 or the sponsor? A. The sponsor. 

The Court: What is the difference between the 
person making the application and the sponsor? 

The Witness: The application is made by the mort¬ 
gagee. 

Mr. Donovan: That was the Investors Syndicate? 

The Court: I understand. Proceed. 

The Witness: The sponsor would be responsible for 
compliance with these conditions. The actual performance 
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under them would be had from several different people or 
agencies, but the responsibility is with the sponsor. 

• ••••**••• 

41 Donald McGuiggan, was called as a witness on 
behalf of the plaintiff. 

Direct Examination 
By Mr. Donovan: 

Q. Will you state your name, sir? A. Donald McGuig¬ 
gan. 

Q. What is your occupation, Mr. McGuiggan? A. I am 
the manager of the Investors’ Syndicate, mortgage loan 
department, here in Washington. 

42 Q. Now, from whom did you obtain the accom¬ 
panying plans? A. Those were brought into the of¬ 
fice by one of the Goldsten boys. I wouldn’t know’ which. 

Q. In what capacity were the Goldstens serving, or do 
you know’ in w’hat capacity they were serving? A. They 
told us they wrere working as brokers. 

Q. Had you agreed to pay any commission to them? A. 
We made an agreement that if these houses w’ere sold to 
acceptable purchasers, and we obtained FHA insurance 
loans, we would pay them one percent commission, pro¬ 
vided there was no construction money involved. 

Q. Now, did there come a later time when construction 
money on these loans w’as discussed with you? A. Yes, 
sir. 

43 Q. Who discussed it writh you? A. I think this 
Mr. Goldsten (indicating). 

Q. Mr. Charles Goldsten? A. Mr. Charles Goldsten, yes, 
sir, I think he discussed it first. 
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67 William K. Copenhaver, called as a witness for 
and on behalf of the defendant. 

68 By Mr. Turco: 

Q. Now, directing your attention, Mr. Copenhaver, to the 
months of August, September, October of 1941, did you 
have an occasion to see and talk with the Goldsten Brothers 
in your office? A. Yes. 

Q. On about how many occasions during that time would 
you say they called there? A. I would say approximately 
four, four occasions. 

Q. Now, in what connection did they call there? A. Well, 
it is my recollection that they came to the office and re¬ 
quested information concerning restrictive covenants 
against the subdivision in Decatur Heights. 

Q. Mr. Copenhaver, did you prepare for them, and did 
you give them a set of proposed covenants, and I ask you 
to look at this and let us know if that is the set (handing 
paper to witness)? A. (after examining paper writing in 
question) Well, I didn’t write these covenants. 

A set of covenants which were represented to me as hav¬ 
ing been obtained from the FHA were brought over 

69 to me for the purpose of incorporating them into a 
declaration of covenants to be recorded, and I did 

make some changes in the covenants as brought over. 

*•••#••••• 

Q. Now, I ask you who prepared and certified to these 
covenants. A. They were prepared in our office on my in¬ 
structions, and that certification was made by me. 

70 Please talk louder. A. They were prepared in our 
office of my instructions, and that certification was 

made by me. 

Q. And did you obtain any information from the Gold¬ 
sten Brothers, or either one of them, respecting the prepa¬ 
ration of those covenants? A. Do you mean any instruc¬ 
tions— 

Q. (interposing) I mean the certified covenants. A. Not 
to my knowledge, no. 
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Q. Where did you get the information from, or from 
whom did you get the information for the purpose of pre¬ 
paring the protective covenants, as appears in the file 
there! A. My recollection is that this particular certifica¬ 
tion was done at the request of Mr. Baldi. 

Q. Where did you get the information! A. You mean 
as to the contents of the certification? 

Q. Yes. A. From this original instrument. 

Q. And that was prepared in November? A. It was pre¬ 
pared in October and recorded in November. 

Q. On the occasions when you say the Goldstens called 
upon you, were they always together? A. No, I wouldn’t 
say that the two of them always came in together. 

Q. About how much time would they spend there with 
you respecting the Decatur Heights Development, or the 
proposed covenants? A. I don’t think their visits lasted 
more than 20 minutes or any one occasion. 

71 Mr. Turco: That is all. Thank you. 

Mr. Donovan: No questions. 
*••••••••* 

71 James Edward Peake, called as a witness for and 
on behalf of the defendant. 

72 By Mr. Turco: 

Q. Do you recall some time during the month of 
September, 1941, discussing the laying of a roadway 
on Beech Drive that led into the Decatur Heights develop¬ 
ment with Mr. Baldi? A. We had a street improvement 
program on at the time, and I did discuss it with Mr. Baldi. 

Q. Can you tell us where you discussed it? A. I think 
it was right out there in the town. 

Q. Was it in the fire-house there? A. At one time Mr. 
Baldi attended a meeeting that we had at the fire-house. 

Q. And was Mr. Gassett present there, or Andrew F. 
Cash, if you can remember? A. I am not sure. 

Q. I will ask you to read this letter, and tell the jury 
whether or not you dictated or typed that letter yourself? 
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Mr. Donovan: Will you please identify the letter? 

Mr. Turco: It is the letter respecting the streets, di¬ 
rected to the District Office of the Federal Housing Admin¬ 
istration, Washington, D. C., and it is the resolution of the 
town of Bladensburg Commissioners, dated September 10, 
1941, signed by Andrew F. Cash, secretary. 

The Witness (after inspecting the paper in question): 
Do you want me to read the letter? 

By Mr. Turco: 

Q. I want you to read the letter to yourself and see if it 
was typed in your office as Commsisioner, and who signed 
it. A. Yes, I did dictate that letter. 

73 Mr. Donovan: What was the answer, please? 
Mr. Turco: Yes, I did dictate the letter. 

By Mr. Turco: 

Q. And you, as Commissioner, had Mr. Cash sign it as 
secretary for the Commission? A. Yes, that’s right. 

Q. Did you ever talk to the Goldstens about the street 
improvements, these two boys, or young men? A. No. 
Mr. Turco: That is all. 

• •••**•••* 

75 Recross Examination 

By Mr. Donovan: 

Q. How long after September 10 was it, Mr. Peake, as 
you now recall, that the letter was signed? A. What day 
of the week was September 10? 

I believe it was very shorty after. I couldn’t answer to 
the exact date. I don’t remember the dates at all, but it 
was a very short time. 

Q. Was it the next day, or several days? A. The next 
day—I am not sure. 

Q. It could have been several days? A. It could have 
been the next day or several days. 

Q. Where was Mr. Baldi’s secretary when you dic- 

76 tated the letter? A. She was in Mr. Baldi’s office. 
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Q. And you were in the office of the Progressive Print¬ 
ing Company? A. Yes. 

Q. You dictated it to her over the telephone? A. Yes. 

Q. Now, when this letter was called for, or you sent 
somebody after it, it was on the stationery of the town of 
Bladensburg, wasn’t it ? A. Yes, sir. 

• *••••*••• 

77 Filippo Baldi, called as a witness for and on behalf 
of the defendant. 

Bv Mr. Turco: 

Q. Mr. Baldi, will you kindly state your full name? A. 
Filippo Baldi. 

Q. In what business are you engaged? A. I am in the 
real estate business; also in the building business. 

Q. How long have you been engaged in the real estate 
business? A. Oh, since 1921. 

Q. And how long have you been engaged in the building 
business? A. About 12 years. 

• ##*•••••• 

Q. Now, directing your attention to the months of July, 
August, September, October, and November, 1941, did you 
have occasion to meet either one of the Goldsten Brothers ? 
A. Yes, sir. 

Q. Which one did you meet, or did you meet them both? 
A. No. I don’t know—that is Robert? 

Q. That is Charles. A. I knew his brother. 

78 Q. You met Robert? A. That is right. 

Q. About when was it that you met him, and where 
was it you met him? A. Really the first time I saw him I 
saw him on 15th Street. 

Q. Now, we are trying to conserve time. We are only 
interested in connection with this case. A. He come up in 
my office about something else. 

Q. And while he was there did you have a conversation 
with him respecting a development at Decatur Heights you 
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were contemplating? A. Yes, sir. I told him we had some 
ground over there and we was going to build some houses. 

Q. Tell us what he said. A. He said why didn’t I finance 
them through FHA, he has a brother working for them. 

Q. Who had worked for them? A. Who had worked for 
them, and he could do me a lot of good. 

Well, I didn’t want to bother with the FHA because I 
had had some experience before in another location. 

Q. What other location? A. Over here on Division 
Avenue, Northeast. 

Q. Did you on that day discuss with either one of the 
Goldsten boys, or both boys, some sort of an agreement? 
A. That day, no. 

Q. About when was it that you next met either one of 
the boys, or both of them, and when was it, and where? 

A. He told me he was going to bring his brother 
79 and introduce him to me and have a talk together. 

Q. You mean he would bring his brother over? 
A. Yes, sir. 

Q. And did there come a time when they both came to¬ 
gether? A. Yes, sir. 

Q. And when was that? A. About three or four days 
later they both came in the office. 

Q. Tell us what discussions you had on that occasion. 
A. At that time they both tried to get me to have this 
FHA, and I repeated to them at that time, which I already 
had explained, that through FHA we were never able to 
sell, we couldn’t get approval, they wouldn’t approve the 
sale at the FHA. 

Q. With whom were you speaking? A. Both of them, 
and finally they said, “You have nothing to lose, you have 
nothing to gamble but your time, the other people will pay 
us for it, so why don’t you give us an opportunity to go 
ahead with it?” 

Q. What other people did they mean? A. At that time 
they didn’t tell me where they were getting the money, 
that particular point. They didn’t tell me at that particu¬ 
lar time. 
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Q. Now, did there come another time when you met with 
both of them? A. Yes. 

Q. Both? A. No. Charles; he would come over 

80 to see me. 

Q. You mean Charles, this gentleman here (indi¬ 
cating)? A. Yes. He would come over to see me to find 
out if I had my plans ready, and as soon as I had my plans 
ready there he would come over and we discussed the 
plans. 

Q. I show you, I am referring now to Plaintiffs’ Exhibit 
2, and ask you if that is the plan you refer to (handing 
document to witness)? A. (After inspection) That is 
right. 

Mr. Donovan: I might say this— 

Mr. Turco (interposing): Do you see it? 

Mr. Donovan: Yes. 

By Mr. Turco: 

Q. Now, you may continue. A. I might say this: when 
I had the plans finished I met the boys on Sunday morning 
and we both drove over to the job. 

Q. What was the condition of the job, as you call it, at 
that time? A. Just empty ground with a lot of trees. 

Q. At that time, on that Sunday, how much time did you 
spend out there at Decatur Heights? A. I had my car. I 
drove over there, didn’t get out of the car, and walk 
around, just stopped about ten minutes, and then there 
was a man walked across the street, I knew he was a con¬ 
tractor trying to get the paving, and I asked him how he 
was getting along, and then we drove back to town; I 
imagine altogether about an hour and a half. 

Q. Now, subsequent to that time you received that 

81 plat? A. This particular one (indicating) ? 

Q. This one. A. No. I had that in my ofiBce at that 

time. 

Q. Which one are you referring to, the plat or plan? 
A. The final plan. I am referring to the final plan; the 
final plan I am referring to, they are not here. 
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Q. The drawings of the houses? A. Yes. 

Q. But you had these plats in your office? A. Yes. 

Q. Did there come a time when you discussed an agree¬ 
ment between yourself and the Goldsten Brothers? A. 
This agreement; really, it was no agreement at all because 
they told me it wouldn’t cost me anything at all. 

Q. Well, did you give them some plans to go to the 
FHA? A. Yes. When they told me it would cost me noth¬ 
ing, absolutely nothing, that I would have nothing to do, 
I said “If that is the case here is the plan, and you can go 
ahead with it,” and I give him the plans. 

Q. Now, these plats you had in your office at the time 
you entered into the agreement, is that right? A. Yes, I 
had some small, some large, like that (indicating), because 
when we bought the ground they were turned over to us. 

Q. But did you, at the time you talked to them, or en¬ 
tered into the agreement, have this plat (indicating)? A. 
No, I didn’t have that at the same time. 

Q. Sir? A. I had this (indicating). 

82 Q. Now, as a result of the agreement they were 
going to—by the way, what was the agreement? 
Just tell us exactly what it was, if you remember. A. In 
other words, they were to get the money, and the people 
who was to loan the money, they were to pay that. 

Q. How much were they to pay, if you know ? A. In the 
beginning they didn’t tell me. I find out after how the 
arrangement was made, but at the time they didn’t tell me. 

Q. Mr. Baldi, I direct your attention to what is known 
as Subdivision Information Form; I want you to look it 
over very carefully, front and back—these are duplicates— 
and let us know what information was furnished by you, 
and what information was furnished by the Goldsten 
Brothers, on that application, or subdivision information 
form in Plaintiffs’ exhibit No. 2 (handing document to wit¬ 
ness) ? A. (After inspecting document in question) Well, 
I furnished, let’s see, all this information here (indicating). 
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The only thing they did, they went over to the FHA and 
brought the application form and sat down in the office. 

Q. Sir: A. In other words, they went over there and 
got the blank and come back, and we sat down together and 
I furnished the information. 

Q. Did you give the name of the subdivision? A. Yes. 

Q. And that it was in Prince George County? A. Yes. 

Q. In Bladensburg? A. Yes. 

83 Q. And did you tell them that Asha owned it? A. 

Yes. 

Q. And you were the agent? A. Yes. 

Q. Did the plat show how many houses you expected to 
build? A. The plat showed we had 165 lots. 

Q. And the information here about the number of houses 
you were going to build, who gave them that? A. Well, 
they put that down. I was going to build 15 houses. 

Q. Who gave them this? A. I believe they put that 
down themselves. I am not sure, but they took about any 
number, you know. 

Q. But you gave them the number of the houses you 
were going to build? A. Yes. 

Q. Read down that line and tell us what information you 
gave them, and what information you furnished. Read 
right on down the page, and if they furnished the informa¬ 
tion just let us know. A. (Referring to document in ques¬ 
tion) I furnished all this information, every one of them 
things. I knew all about the Government from the build¬ 
ing I do; if I had any loan. 

I knew where the shopping center was across the street. 
I knew about all those things. 

Q. How about the next page, on this subdivision 

84 information form ? 

We want to know what information they fur¬ 
nished. A. I furnished the type of house, how many 
rooms, because I had it already figured out. 

I furnished all this (indicating). There is nothing here 
that I know of that they furnished. I furnished every¬ 
thing. 
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Q. Sir? A. There is nothing there that they furnished. 
I gave them all this. 

Q. Now, where was the application prepared, if you re¬ 
member, or if you know? A. I don’t remember exactly if 
it was prepared in their office and brought over; I couldn’t 
say. 

Q. Now, after the filing of that application on or about 
September 24, 1941, Mr. Baldi, how many occasions did 
you have to see the Goldsten Brothers, or talk with the 
Goldsten Brothers respecting the FHA loan? A. I don’t 
recall exactly the times; it might be six, seven, eight, or 
ten times. 

Q. Did you ever have occasion to go to their office? A. 
Yes, I went there one time. I think I went there for some¬ 
thing else, not this particular thing. I am not sure now, 
but I think I went there one time. 

Q. Let us know whether you went there for the purpose 
of discussing Decatur Heights. A. No; I was in the neigh¬ 
borhood, and I stopped to see how the thing was done. 

Q. You were asking them how the thing was get- 
85 ting along? A. That’s right. 

Q. Now, Mr. Baldi, I hand you this check, and ask 
you who that was given to (handing document to witness). 
A. (After inspecting document in question) I don’t re¬ 
member which one I gave it to you, but I gave it to them. 

That was to pay for the three-house loan application. 

Q. Three houses? A. Yes. 

Mr. Turco: This has already been identified as Defen¬ 
dant’s Exhibit No. 3. I wish to introduce it in evidence. 

The Court: Admitted. 

• ••*#*•••# 

By Mr. Turco: 

Q. Now, Mr. Baldi, what, if anything, did the Goldstein 
Brothers do with respect to obtaining the information 
about the roadways out there? A. The roadway? I un¬ 
derstand after they brought the plat over to the FHA, they 
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came back to my office and they brought back this applica¬ 
tion, which they have regular forms of application. 

89 Q. Now, up to the time the Goldstens brought to 
you what they called the “conditional” for housing, 

had there been any discussion about a payment of a one 
percent fee? A. No. 

Q. Now tell us, if you can remember, the day when that 
discussion first arose. A. That discussion first arose at the 
time he came in to take the application, the plan for the next 
twelve houses. 

Q. Now, tell us that date, if you remember. That is the 
date we want to know. A. My recollection is that it was 
around October 18. 

90 Q. Now, I hand you this check and ask you if that 
refreshes your recollection (handing document to 

witness). A. (after inspecting paper writing in question) 
That is right. 

Q. Now, tell us what, if any, conference you had with the 
Goldsten Brothers, either both or one of them? A. He 
called me up. 

Q. Who is “he”? A. Charles. 

Q. Charles? A. Yes, he called me up and said he was 
coming over to get the plat that the FHA wanted, a bunch 
of plats to take to the FHA, and also told me to have a 
check ready for the amount of the fee which should be 
made in order to pay for this application, and also stated 
in order to get the things quick done I should make the 
check payable to the Investors’ Syndicate, that they would 
not wait for the check to be cleared, they would start it 
right away; that if I made it to the Federal Housing, like 
I did, it would take four or five days more. 

Q. And was this the check you were going to give him 
(indicating paper writing)? A. I told my secretary to 
prepare the check so that when he came over we would have 
everything ready. 
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Mr. Turco: This has already been identified as Defen¬ 
dant’s Exhibit No. 2. 

May I read it very briefly to the jury, your Honor? 

A check for $234.35, dated October 18, 1941, made pay¬ 
able to the Investors’ Syndicate, and it is signed 

91 Mike Asha, and it says “Balance of appraisal fees for 
twelve houses, Decatur Heights, Maryland.” 

By Mr. Turco: 

Q. Now, what conversation took place when Mr. Charles 
Goldsten got there, was his brother with him? A. No, he 
was by himself. 

Q. First of all, tell us who was in your office when that 
conversation took place, if you remember. A. My girl was 
there, my secretary was there. In other words, I have an 
office divided in two, and I have the girl in front, and my 
secretary. 

Q. When he came in, tell us what happened, Mr. Baldi. 
A. We had the check ready, and everything, and he got up 
and said, “Now, you know it is going to cost you one per¬ 
cent,” and I said “WTiat do you mean it will cost me one 
percent?” He said “That is what it is going to cost you,” 
and I said, “Wait a minute, put those plats down. I un¬ 
derstood our arrangement was that it w r asn’t going to cost 
one cent,” and he said “The Investors’ Syndicate wants 
one percent,” and I said, “if that is the case don’t go any 
further,” and so he finally went out and I immediately 
called up the Investors’ Syndicate, because I wanted to see 
them, I wanted an appointment; I don’t recall exactly if I 
had an appointment the next day or the day after that, and 
I went up to the Investors’ Syndicate to see Mr.— 

Q. (interposing) McGuiggan? A. McGuiggan. I said, 
“When I was here the other day your people didn’t men¬ 
tion anything about a fee.” 

92 Mr. Donovan: I object to him saying what Mr. 
McGuiggan said. He is here to testify, unless it was 

in the presence of the plaintiff. 
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The Court: WTio is Mr. McGuiggan? 

Mr. Donovan: He is the man who was on the stand very 
briefly this morning, and testified as to the amount of com¬ 
mission he was to pay— 

Mr. Turco (interposing): I beg your pardon, he didn’t 
say anything of the sort. The Court wouldn’t let him tes¬ 
tify about that. 

Mr. Donovan: If the Reporter is here he can read it back. 

The Court: The Court understands that this is conver¬ 
sation between him and the manager of Investors’ Syndi¬ 
cate? 

The "Witness: Yes. 

Mr. Donovan: Yes, sir. 

The Court: And is not conversation between the parties? 

Mr. Donovan: No. It is conversation which he said was 
had by him after demand was made on him that he would 
have to pay the one percent, and he said the following day, 
or the day after that, he isn’t certain which— 

The Court (interposing): The Court will have to sus¬ 
tain the objection. 

By Mr. Turco: 

Q. Well, as a result, you did meet Mr. McGuiggan either 
on the 19th, 20th, or 21st of October, and did Mr. McGuiggan 
call up Mr. Charles Goldsten in your presence? A. Yes. 

Q. And then did Mr. Goldsten come to the office of 
93 the Investors’ Syndicate in the Tower Building? A. 

Yes, sir. 

Q. And, tell us what conversation was had between the 
three or four or five of you, whoever was there. A. I was 
there, Mr. McGuiggan, and Charles Goldsten; he called 
him and said to come up there, and so I told Mr. McGuig¬ 
gan, “Now, I understand that you want us to pay you one 
percent commission in this case.” 

He said, “No, we have to pay one per cent commission. 
You will have to sign a letter agreeing to that.” 
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And I said to Charles Goldsten—he said, “Yes, he is 
willing to pay”— 

Mr. Donovan (interposing): Wait a minute; what was 
that? 

The Witness: In other words, Charles Goldsten told the 
Investors’ Syndicate that he was willing to pay one per 
cent. 

By Mr. Turco: 

Q. That you were willing to pay one per cent? A. Yes. 
He said no, because we would have to have you agree to 
that in here. 

Q. What happened thereafter? A. I said thereafter, 
“If that is the case, you have approved three loans. We 
can go ahead with those three loans for the work we have 
done, and we will stop right here.” And I said I would 
go ahead with those three loans, and that is the way it was. 

Q. And did you go ahead with those three loans? A. 
Yes, sir. 

Q. Now, when you say those three loans, you speak of 
the three houses then under construction? A. Yes, sir. 

Q. Which were on lots 11 to 13, inclusive? A. 
94 Yes, sir. 

Q. Now, did you contact, or did the Goldsten 
Brothers contact you thereafter? A. Yes. We had an¬ 
other meeting up there. 

Q. Up where? A. To the Tower Building, Investors’ 
Syndicate, and we was trying to get, Mr. McGuiggan was 
trying to get this man to be reasonable, but the way it 
looks, he wouldn’t do anything, and so after that we went 
right on, and I said to Mr. McGuiggan, “All right, as long 
as you have approved the loan and done some work I am 
going to take those three loans,” and we went ahead. 

Q. Now, during all those conversations, particularly the 
one where you were supposed to have come to an agree¬ 
ment, did they differentiate to you the difference between 
the final loan and the construction loan? A. No. 
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Q. How did that conversation take place? A. They 
came, after the day when I was up there to Mr. Guiggan 
I find now that Mr. Guiggan told me that they had arrange¬ 
ments with those people if they make the final loan they 
will pay one per cent, but on construction loan they 
wouldn’t pay one per cent, which they was trying to get 
from us. 

Q. And that was the first time it was mentioned to you? 
A. That was the first time. I never heard it before until 
right then. 

• •••#••••• 

95 Q. Mr. Baldi, I will ask you whether or not you 
have met all of the requirements of the FHA on that 
project? A. Yes, sir. 

Q. Now, what have you done with respect to that? Tell 
us what you did there? A. Well, we put the streets there; 
we built the building the way they wanted it, and we put 
the storm sewer in. 

Q. The what? A. The storm sewer. I put the circle up 
at the end of the road the way they wanted it. 

In other words, we made the building in accordance with 
their request. 

• ••##••••• 

99 Q. Mr. Baldi, can you tell us whether or not the 
Federal Housing made a final inspection on that job? 
A. Well, they made a final inspection to the extent, not a 
final inspection, w’hen they actually received the application 
to make a permanent loan they made all the inspections 
down to the present time. 

Q. At time they made the final inspection had you com¬ 
plied with the request that they made on that list of re¬ 
quests? A. Yes, sir. 

Mr. Turco: That is all. 
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Cross examination 
By Mr. Donovan: 

*##•#••••# 

101 Q. What was the conversation the first time Mr. 
Goldsten came to see you? A. You mean this one 

(indicating) ? 

Q. I don’t know which. It was Mr. Robert, wasn’t it? 
A. Yes. He was talking about something else, and I told 
him I had bought some ground and he said, ‘ ‘ Why don’t you 
put in an FHA loan?” And I replied I didn’t want to do 
that because it is a loss of time and money, because I had 
already done that on Division Avenue, and when we came 
down to purchase the house all the money was wasted, and 
that was the reason I didnt’ want to do it. 

Q. You knew at that time, then, since you had handled 
FHA loans, that FHA insurance loans applied only to per¬ 
manent loans? A. Yes. 

Q. And had nothing to do with construction loans? A. 
That’s right. 

Q. As a result of your conversation with Mr. Goldsten, 
Mr. Robert Goldsten, did you then agree that they were to 
do the necessary things to get FHA approval, and that you 
were going to give them the privilege of placing the 

102 permanent loan, FHA loan? A. I didn’t want to do 
it, but they told me I would be better off to do it be¬ 
cause his brother was connected over there and it would 
cost me absolutely nothing; that the only thing I would have 
to pay was the fee to pay for approving the plans. 

107 Q. Who gave you the construction loan? A. The 
same people who made the loan before. 

Mr. Turco: Who was it? 

The Witness: The Prudential. 


32 


By Mr. Donovan: 

Q. Prudential gave you construction loans? A. Yes. 

Q. On fifteen houses? A. We didn’t get on all fifteen. 
There were only two houses that have no loan. I built 
them without construction loans. 

The others were put in construction loans. 

Q. And the others were all with the Prudential Life In¬ 
surance Company? A. Yes. 

Q. And the construction loans? A. Yes. 

Q. Who was the broker in that case? A. No broker. 
We have been dealing with them for many years, five years 
I think, we have been dealing with them right along; no 
broker. 

108 Q. Now, I want to ask you about this matter of the 
check of October 19th. 

What day was it that Mr. Goldsten brought over to you 
the three commitments from the Investors’ Syndicate Com¬ 
pany? A. You mean the first three commitments? 

Q. Yes. A. It was some time before. I don’t recall ex¬ 
actly, but it was some time before that. 

Q. And at that time did you have any discussion about 
construction loans? A. Well, we had discussion right 
along. 

Q. Discussion right along about construction loans? A. 
That’s right. 

Q. What was that discussion about construction loans? 
A. In other words, they told me when they came in they 
will make construction loans, and after that they will be 
permanent loans, altogether. 

Q. And for which you did not have to pay anything? A. 
I didn’t have to pay anything because they would be all one 
thing. 

Q. And did you know who they were dealing with? A. 
No, I didn’t inquire. The reason I didn’t inquire was for 
this reason, was that maybe if I knew they might think I 
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would go around there myself, and when they do tell me, 
that is the way I do, wait until I find it out then. 

Q. Did you ever have any discussion with the Invest¬ 
ors ’ Syndicate before you went there on October 

109 18th about construction loans A. Yes, sir. 

• ••#••##•# 

Q. Now, on this day that you say that Charles came over 
after this check on October 18th, how many days after you 
had gotten the commitments was that, the three commit¬ 
ments? A. I don’t know how long was it, but quite a little 
while, because we had to wait. I didn’t have any more 
plans ready, and it was quite a little while. 

Q. What were these plans you had to get ready? A. 
Every time you make an application on FHA you have to 
have three plans. 

Every time you go there for a loan you have to go through 
the same procedure. 

Q. Did you file any more statements, such as you filed on 
September 24th, the subdivision information form? How 
many times did you file this form, Mr. Baldi? A. What 
form is that? 

Q. This (indicating). A. I didn’t file this form. I had 
filed the information. 

Q. You didn’t? A. Because every case was a separate 
case. 

110 Q. Now, you say this check was prepared wrhen he 
came in the office on the 18th? A. I told my secre¬ 
tary to have everything ready so that when he came there 
it should be all prepared. 

Q. You had twelve sets of plans? A. I will tell you what 
he needed. He needed nine sets of plans? 

Q. And you said he told you at that time that it was not 
going to cost you one cent? A. Yes, that’s right. 

Q. And you did testify that that was the first time you 
had heard about a construction loan? A. Oh, no, no. We 
talked about construction loans from the very beginning. 

What he came to me to go to the FHA, he told me he will 
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make construction loans, and turn over to the permanent 
loan. The only difference he told me they won’t give you 
the full loan until the house is sold. He never told me about 
any commission. I went over and they never spoke about 
a commission until he came down and got the balance of 
the plans, and then I went up to see Mr. McGuiggan the 
next day, and talked to him over the telephone, and talked 
over the whole thing, and I can tell you what was said if 
the Court will allow me to do it. 

113 Q. Now, do you recall on the morning that you 
went to the development at Decatur Heights with 

the Goldsten Brothers, on Sunday morning? A. Yes. 

Q. And when you returned from the inspection did you 
go to your office? A. I believe we did. I am not sure now. 
Q. And you had a conversation. Now, did you 

114 know about what they were to do, and what they 
were to get for doing it? A. No. 

Q. What were you talking about that day? A. Just talk¬ 
ing about the subdivision, and how many houses we were 
going to build. 

Q. How many houses did you say you were going to 
build? A. Fifteen. 

• •••••*••• 

116 Q. You advertised these houses as FHA approved 
and inspected? A. It was. 

Q. But you say they didn’t make final inspection? A. 
It was; I knew it would be if they were sold because it was 
built in accordance with their requirements. 

• ••*••*#•• 

Q. Do you remember the day that Mr. Goldsten brought 
the commitments over to you for the first three houses? 
A. I don’t remember, but I think -was some time around the 
early part of October. 

Q. What, if anything, did you do about starting the 
construction of those buildings at the time you received 
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the commitments? A. We didn’t start the house. When 
we started the house, we started them altogether. 

Q. I see. A. They are all together, eight and 

117 seven. 

Q. Eight and seven, that was the first fifteen 
houses? A. That’s right. 

Q. And what did you do with respect to starting all of 
them between the time you received the three commitments 
and the time you received this appraisal check? A. I 
didn’t do anything. I was just waiting to get the plans. 

Q. But they were the same plans, weren’t they, that 
were already submitted? A. But I had to have some more 
plans. 

Q. They were duplicates of what you filed, weren’t they? 
A. No. There were some changes. 

Q. Isn’t it a fact the delay you had was trying to find 
construction money? A. No. 

Q. Didn’t you go to the Prudential? A. I had already 
talked to Prudential, and I already had that discussion 
long before I went to them. 

Q. But you didn’t pay Prudential, you said, anything, 
for the construction loan. A. No, sir. 

Mr. Donovan: That is all, your Honor. 

Redirect examination 

By Mr. Turco: 

Q. Mr. Baldi, about when was it you started the con¬ 
struction of those homes out there? A. Mr. Turco, I don’t 
recall exactly. 

Q. I mean about when was it, September, 1941, or 

118 October? A. No. I think the actual construction 
was late in the fall, because we had to clear the 

ground out, and everything else. I think it was later in the 
fall. 

Q. Have you finished? A. No. We are still working on 
them. 
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121 Miss Gladys H. Perrin, called as a witness for and 
on behalf of the defendant. 

• ••*••##** 

Direct Examination 
By Mr. Turco: 

Q. Will you kindly state your full name, Miss Perrin? 
A. Miss Gladys H. Perrin. 

Q. Miss Perrin, you are employed by Mr. Baldi, are you 
not? A. Yes, sir. 

*••#••**#* 

Q. Now, Miss Perrin, I hand you a check here marked 
Defendant’s Exhibit No. 2, and ask you if you have 

122 seen that before? (handing paper writing to wit¬ 
ness) A. (after examining paper writing in ques¬ 
tion) Yes. 

Q. Can you tell me whether or not you prepared it? A. 
Yes. 

Q. Now, on the day borne on this check, October 18, 1941, 
were either both or one of the Goldstens in the office? A. 
Well, as I remember, one of them was there. 

#••#•••*#•* 

Q. What we want to know is, what conversation you heard 
on October 18 in Mr. Baldi’s office between Mr. Baldi and 
Mr. Goldsten? A. Mr. Baldi told me to prepare the check 
in the presence of Mr. Goldsten. 

Q. Did you prepare the check? A. Yes. 

• ••*••**•• 

123 Q. And did he have any blueprints or anything 
ready to give to Mr. Goldsten? A. Yes. 

Q. What did he have? A. He had the plans for 12 houses 
ready to give Mr. Goldsten, besides this check to Investors 
Syndicate. 

Q. And that was for appraisal fees? A. For appraisal 
fees. 
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138 Allan B. Elliott, a witness for plaintiffs was re¬ 
called and the jury excused. 

By Mr. Donovan: 

139 Q. We have been having some difficulty. The 
question has been raised in the case about building 

being stopped in the District because of the inability of the 
builders to obtain materials. 

What experience have you had in the last year with re¬ 
spect to new projects in the District of Columbia which 
were FHA approved? A. Do you mean the number of 
projects? 

Q. That’s right. We are just talking to his Honor now. 
A. I imagine there have been in the neighborhood of 50 to 
65 projects that are, as we call them, FHA sponsored. 

• ••••*•••# 

The Court: Well, is there any appreciable lessening of 
the number of projects? 

The Witness: Yes, sir, there has been, but not in the 
lower cost buildings. 

I think I can speak with some authority on that, if I may 
explain: For the last five or six months I have been han¬ 
dling the processing of applications for priority assistance 
in our office. After they leave my office they go to the 
National Housing Agency, and there to WPB, War Pro¬ 
duction Board. 

An application comes in from a sponsor or builder, to 
build a particular class of house, or maybe it is an entire 
development, and with his application he submits plans 
and specifications, and plans for a certain rental, and those 
have been coming over my desk for some time, and we 
have, as recently as last week, been issuing priorities. 
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For the period, I would like to explain, there was a 
period of about a month and a half when we issued no 
more priorities in this area because the equity, as 
140 we call it, recaptured a number of priorities, and 
they are issuing them under $6,000 in this area. 
Mr. Turco: That is under $6,000? 

By Mr. Donovan: 

Q. Does that mean $6,000 and under? A. $6,000 and 
under, yes. 

By Mr. Turco: 

Q. Let me ask you, does the fact that a man who has pri¬ 
orities on material mean that he is going to get it, even if 
he has the money to buy it? A. That is a good question. 
I think with most of them who have gone to the trouble 
of getting priorities, and it must be a good one, and the 
priority depends on the kind of loan that is issued, and 
that depends on whether it is for sale or for rent, and if it 
is for rent, where it is for rent, and so on. 

Q. Now, I would like to ask another question: 

Does the fact that you have priorities for material con¬ 
trol the labor situation? A. No. 

Mr. Turco: That is what I thought. 

****•••##• 

By Mr. Donovan: 

Q. Let me ask you, how are projects going, do you know? 
Are they moving? A. Yes, sir, they are, quite a number 
of them. 

Some of the very small independent builders have fallen 
by the wayside but, in general, we have been astonished that 
so many of them have gone ahead and are building. 

• ••••••••• 

142 Q. What is the metropolitan area ? A. We include 
in it Montgomery, Fairfax, Prince Georges, St. 
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Charles, St. Marys, and I can’t recall, there is one more 
county. 

• •*#•••### 

Q. But it would include Decatur Heights, wouldn’t it? 
A. Yes, sir, it would. 

• ••*•••*•* 

147 Q. Can you state whether or not there are any de¬ 
velopments taking place around Decatur Heights? 

A. Yes, sir, there are. 

Q. And would you tell us where those developments are 
located? A. There is a new development just about under 
way, they have done clearing, and they have done all their 
engineering work, and they have secured priority assis¬ 
tance for the development, that would be somewhat north¬ 
west of Decatur Heights, near the junction of Land- 

148 over Road and the Defense Highway. 

• ••••*•••• 

156 Mr. Donovan: Your Honor, Mr. Goldsten has 
asked me a question. 

He says that he can produce a witness tomorrow to show 
that there is no shortage of material. 

I might say this: My clients were not present, and they 
cannot understand the reason for your Honor’s ruling. 
Your Honor has found that you were only going to let the 
case go to the jury on the 15 houses because they could not 
compel the defendant to build the 75, building $6,000 
houses? 

The Court: That is correct in part but, in addition to 
that, the Court is of the opinion that the war conditions 
created such a change in practically all the circumstances 
of the business w T orld, that if the desire to desist from 

157 building because of the fact that it was difficult to 
secure labor or material, that the Court should not 

say, as a matter of law, that because they have breached 
the contract at a time when the war condition did not exist 
that they should have to suffer the same consequences as 
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they would have had to suffer if the war had not afterward 
intervened, and that is the only thing that is clear to the 
Court, that they are liable for, if they are liable at all, is 
the 15 houses they have admittedly built, and that is prac¬ 
tically the scope of the Court’s ruling. 

Mr. Donovan: My client, your Honor, said he would like 
to have your Honor also state for the record, if the war 
would end tomorrow, whether or not their rights would be 
in any way prejudiced with respect to the other 60 houses? 

The Court: The cause of action, in the opinion of the 
Court, would accrue just as soon as it could be fairly said 
that normal conditions had been resumed. That is all any¬ 
body can say. 

Mr. Donovan: Very well, your Honor. 

The Court: In other words, if there is liability, and that 
is, of course, for the jury to say, but if there is liability, the 
Court is of the opinion the cause of action would accrue as 
soon as normal conditions could fairly be said to bo re¬ 
sumed, regardless of whether the 60 houses were ever built. 

Mr. Donovan: And, of course, your Honor, I might say 
for the record again, we note an exception to the Court’s 
ruling. 

The Court: Oh, yes. 

158 Mr. Donovan: May I interrupt your Honor in the 
reading of that prayer? Will you, before the argu¬ 
ment commences, so apprise the jury of that? 

The Court: I will instruct the jury that it is limited to 
whatever they find, if anything, on the fifteen houses. 

• •**•••••* 

160 The Court: Now, Mr. Turco. 

Mr. Turco: Yes, your Honor. 

The Court: The Court is of the tentative opinion—I want 
to hear you if you desire to be heard—that as far as the 15 
houses are concerned, the first four prayers are good 
prayers. 

Mr. Turco: Yes, as far as the 15 houses are concerned. 
I read them over this morning. 
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The Court: And the Court, of course, refuses the fifth 
prayer. 

Mr. Donovan: Yes, sir, and we note an exception. 

The Court: Now, when the jury conies in the Court will 
instruct about the scope of their inquiry, and go no further 
I think until after they are given. 

• •*••#•••• 

161 Thereupon the jury was returned into the court¬ 
room, and in their hearing the following occurred: 

The Court: Ladies and gentlemen of the jury, as 
you will remember, of course, the plaintiffs’ original 
claim is for commission on FHA mortgages to be placed on 
75 houses. 

Now t , the question as to whether or not the defendant owes 
the plaintiffs anything at all is for you to decide and not 
the Court, and the Court is not charging on whether there 
is any indebtedness of any kind, or character, or not; but, 
assuming that on the 16th of October, 1941, the defendant 
breached the contract, then the court is of the opinion that 
the contract in this particular case would only have been 
breached on any amount due on the contract for the 15 
houses built, the reason for that being that the war has 
intervened, and the Court thinks that a catastrophe of that 
character which changes the peace conditions are material 
changes and, therefore, if the plaintiffs have a right of 
action against the defendant as to the sixty houses that have 
not been built, that that cause of action will not ac- 

162 crue until after the war is over and normal condi¬ 
tions have been resumed and, therefore, in consid¬ 
ering whether or not there is any liability on the part of 
the defendant to the plaintiffs you will only consider it 
as to FHA mortgages which, considering the contract had 
been carried out, would have been put on the fifteen houses. 
You will consider it as to the fifteen houses, and not the 
seventy-five houses. 

Now, gentlemen, will you proceed? 

Mr. Donovan: Now', your Honor, as the matter has 
come up, I would like to know myself what the damages 
would be. 
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Mr. Goldsten, will you figure up what it would be on the 
fifteen houses? 

Mr. Turco: $961, as I remember it. 

Mr. Donovan: $978, $978 was wrong by $2; $978, that 
was the figure which we arrived at. 

• *#*••**## 
185 Court’s Charge to the Jury. 

Goldsborough, J: Ladies and Gentlemen of the Jury, 
the Court has listened carefully, of course, to the argu¬ 
ments of counsel, and the Court instructed you as to the 
number of houses that you had a right to consider, and 
you have also had the benefit of the instructions which the 
Court granted, and which were read to you by counsel. 

In view of that fact the Court is of the opinion that any¬ 
thing the Court might add, or should add, would be a mat¬ 
ter of repetition, except that the Court instructs you that 
if you find for the plaintiffs that you should find on a basis 
of what they would be entitled to on F. H. A. mortgages 
placed on fifteen houses and not three houses, if you find 
for the plaintiffs. 

Now, you may retire and consider your verdict. 

**#*••***• 

195 Endorsed: Filed Dec 11 1942 Charles E. Stew¬ 
art, Clerk 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by Defendant, for a new trial, it is this 11 day of December, 
1942, ordered that said motion be, and the same is hereby 
overruled. 

CHAKLES E. STEWART, 

Clerk, 

By JOHN A KENDRICK 
Assistant Clerk. 

By direction of 

Justice T. ALAN GOLDSBOROUGH 

#*•••••••• 





IN THE • [ ; ,'-*J 

V ' % ^ , / 

> t * /'i ' - 

United States Court of Appeals 

* , *. • CLFn 

for the District of Columbia. 

\ ' ' * * 

V , _ 

/* ‘( . 

No. 8456 

_ % 

• v * \* '* \._* 1 * 

MIKE ASHA, Appellant, 
v. 

CHARLES L. GOLDSTEN, ROBERT E. GOLDSTEN, 

Appellees. 



James P. Donovan, 
Attorney for Appellees, 
1001 15th St., N. W. 

. . / . • ' . 



Pxzss or Byxon S. Adams, Washington, D. C. 





INDEX. 


Page 


Counter-Statement of Appellees. 1 

Summary of Argument. 3 

Argument: 

I. The Court’s Charge to the Jury was Correct... 4 

II. No Objection was Made by the Appellant to the 

Court’s Charge to the Jury. 5 

Conclusion. 7 


CASES CITED. 


Baltimore & 0. R. R. Co. v. Corbin, 73 App. D. C. 

124, 118 F. (2d) 9. 

Cohen v. Evening Star Newspaper Co.. 72 App. D. C. 

285, 113 F. (2d) 523 .'. 

Depina v. U. S., — U. S. App. D. C. —, Decided June 

4, 1943 . 

Dunleer v. Minter Homes Corp., 33 F. Supp. 242. 

Grand River Dam Authority v. Thompson, 118 F. (2d) 
242 . 


Hupp Motor Car Corp. v. Wadsworth, 113 F. (2d) 827 
Illinois Central R. R. Co. v. Berrvhill; Same v. Sigler, 

122 F. (2d) 279 ... 

Landvoiglit v. Paul, 27 App. D. C. 423. 

Sofarelli Bros., Inc. v. Elgin, et al., 129 F. (2d) 785... 
Williams v. Powers, 135 F. (2d) 153. 


7 

7 


RULES INVOLVED. 

Rule 51, Federal Rules of Civil Procedure. 3 


O (OO cooc 
















IN THE 


United States Court of Appeals 
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No. 8456. 


MIKE ASHA, Appellant, 
v. 

CHARLES L. GOLDSTEN, ROBERT E. GOLDSTEN, 

Appellees. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF CASE. 

On or about July 15, 1941, the appellees, and the appel¬ 
lant acting* through his agent, Filippo Baldi, entered into 
an oral agreement whereby the appellees were to handle 
all the necessary arrangements to obtain the approval of 
the Federal Housing Administration for insured loan pur¬ 
poses of a home building project to be undertaken by the 
appellant on ground which he owned at Decatur Heights, 
Maryland. App. 5, 6 and 7. For the services to be ren¬ 
dered to the appellant the appellees were to have the ex¬ 
clusive privilege of placing all of the permanent loans on 
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all of the houses erected. App. 8. The mortgage company 
making such loans was to pay the appellees a commission 
of one per cent. App. 8 and 16. The appellees undertook 
the work of obtaining approval of the project by the 
F. H. A., and later obtained approval on the proposed de¬ 
velopment, of 75 lots (App. 9), and appellant agreed to 
build 75 houses (App. 6) and to start developing by con¬ 
structing 15 houses at once (App. 7); that thereafter three 
different types of houses were agreed upon as the types 
to be constructed by the appellant, and the plans for the 
typical houses and application for insured loans were sub¬ 
mitted to the F. H. A. for appropriate action through the 
Investors Syndicate, mortgagee, App. 9. The plans for 
the typical houses were later approved for loan purposes 
by the F. H. A., and the appellees so informed the appel¬ 
lant, through Baldi, who said the appellant would get the 
plans for twelve more houses ready to file with the F. H. A. 
immediately, App. 9; that the typical houses having been 
approved by F. H. A. and as all that was required in the 
future was the necessary deposit and duplicate set of blue¬ 
prints of the plans of the typical houses, the approval of 
additional houses was a mere formality, App. 10,11 and 12. 

That when the appellee, Charles L. Goldsten called at the 
appellant’s office about October 19, 1941, to get the check 
of the appellant for the deposit and twelve sets of blue¬ 
prints to file with the F. H. A., through the mortgagee 
(App. 36), Baldi started a dispute with one of the appellees, 
Charles L. Goldsten, by demanding that the appellees also 
obtain construction loans at no cost to the appellant and 
the appellant refused to allow the appellees to have any¬ 
thing further to do with the matter, or to handle the per¬ 
manent loans as agreed, when they refused to do so. App. 
10 and 27. 

The appellant subsequently constructed fifteen houses in 
said project, App. 32, which he advertised as F. H. A. ap¬ 
proved, App. 34, before being stopped by the war and the 
limitations placed on private building. App. 39 and 40. 
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The appellees brought an action for breach of contract 
by the appellant on the commission on seventy-five houses. 
App. 2. At the trial of the action in the Court below, the 
Court refused to permit the jury to consider whether the 
appellees should be entitled to recover on seventy-five 
houses, but limited the appellees’ recovery to the fifteen 
houses actually erected by the appellant. App. 39, 40, 41 
and 42. The jury returned a verdict for the appellees in the 
amount of $978.00, the amount of commission due on fifteen 
houses. App. 42. 

RULES INVOLVED. 

Rules of Procedure for the District Courts of the United 
States. 

Rule 51. Instructions to Jury: Objection. At the close 
of the evidence or at such earlier time during the trial as 
the court reasonably directs, any party may file written 
requests that the court instruct the jury on the law as set 
forth in the requests. The court shall inform counsel of 
its proposed action upon the requests prior to their argu¬ 
ments to the jury, but the court shall instruct the jury after 
the arguments are completed. No party may assign as 
error the giving or the failure to give an instruction unless 
he objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he objects 
and the grounds of his objection. Opportunity shall be 
given to make the objection out at the hearing of the jury. 

SUMMARY OF ARGUMENT. 

I. The court’s charge to the jury was correct. 

II. No objection was made by the appellant to the court’s 
charge to the jury, and a Circuit Court of Appeals may not 
review the giving of or the failure to given an instruction 
to the jury in the absence of an objection thereto, under 
Rule 51 of the Federal Rules of Civil Procedure. 


4 


ARGUMENT. 

I. The Court’s Charge to the Jury was Correct. 

The appellant contends that during the trial the appellees 
shifted their case from one for liquidated damages arising 
out of breach of the contract, to one of quantum meruit. 
The proof was that the appellees were to receive for their 
services a commission of one per cent of the permanent 
loans, App. 1, 8 and 16, which, on the 75 houses proposed 
to have been constructed by the appellant would have 
amounted to $4880.00, App. 2, and on the fifteen houses con¬ 
structed, amounted to the sum of $978.00. App. 42. No 
testimony was introduced or even offered to show the rea¬ 
sonable value of the services performed by the appellees. 
Because of the defense offered by the appellant, App. 4, 
it was necessary to offer proof of full performance of the 
agreement by the appellees. This naturally resulted in evi¬ 
dence being introduced in the case which dealt with the 
various procedures followed and necessary to obtainment 
of F. H. A. approval of the project of the appellant. Fur¬ 
thermore, this is the first time that the matter of a de¬ 
parture from the original cause of action has been raised 
by the appellant, and comes too late. 

Depina v. U. S., U. S. App. D. C. decided June 4,1943. 

Although the appellees were only instrumental in obtain¬ 
ing F. H. A. approval on three typical houses, preliminary 
to the submission of the plans for these houses and as a 
necessary part of the procedure they obtained approval by 
the F. H. A. of a project embracing 75 houses. App. 6. 
Approval of the three typical houses, App. 7 and 12, the 
design of which was to be followed in the construction of 
all the houses constructed by the appellant at Decatur 
Heights, meant that to obtain F. H. A. approval of the 
other 72 houses to be built would require only that dupli¬ 
cate copies of the plans had to be filed with the 
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F. H. A. to procure insuranced loans, which was a mere 
formality. App. 11. 

Furthermore, the uncontradicted evidence was that the 
appellees had done everything required of them under their 
agreement with the appellant and in connection with 
F. H. A. approval of the project and the typical houses, al¬ 
though at the time of the breach of the agreement, F. H. A. 
approval for insured loan purposes had only been secured 
by them on the three typical houses. App. 11. When the 
breach of contract occurred and they were refused the right 
to have anything further to do with the project, having 
fully performed their part of the agreement up to that 
time they were entitled to recover from the appellant as 
though the contract had been fully performed by them and 
they had obtained approval of all 75 houses. 

Landvoiglit v. Paul, 27 App. D. C. 423. 

Dunleer v. Minter Homes Corp., 33 F. Supp. 242. 

Furthermore, it was the understanding of the court below 
and counsel that the appellees, if entitled to recover from 
the appellant, should recover the commission on the mort¬ 
gages for the 15 houses actually built. App. 39, 40 and 41. 

II. No Objection was Made by the Appellant to the Court’s 

Charge to the Jury. 

The court below, before the arguments of counsel, in¬ 
structed the jury “Now, the question as to whether or not 
the defendant owes the plaintiffs anything at all is for you 
to decide and not the court, and the court is not charging 
whether there is any indebtedness of any kind, or char¬ 
acter, or not, but, assuming on the 16th day of October 
1941, the defendant breached the contract, then the court 
is of the opinion that the contract in this particular case 
would only have been breached on any amount due on the 
contract for the 15 houses built ...” App. 41. 
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Whereupon the following transpired: 

“Now, gentlemen, will you proceed? 

Mr. Donovan: Now, your Honor, as the matter has 
come up, I would like to know myself what the dam¬ 
ages would be. 

Mr. Goldsten, will you figure up what it would be on 
the fifteen houses? 

Mr. Turco: $961 as I remember it.” App. 41 and 42. 

No objection was made by the appellant to this statement 
of the court to the jury, and when arguments of counsel 
were completed, the court charged the jury substantially the 
same as it had stated to them before the arguments of coun¬ 
sel commenced, and the appellant again made no objection 
to the court’s charge. 

It has been held that a Circuit Court of Appeals may not 
review the giving or the failure to given an instruction to 
the jury in the absence of an objection thereto, in accor¬ 
dance with Rule 51, of the Federal Rules of Civil Pro¬ 
cedure. 

Grand River Dam Authority v. Thompson, 118 F. 
(2d) 242; 

Hupp Motor Car Corp. v. Wadsworth, 113 F. (2d) 
827; 

Illinois Central R. R. Co. v. Berryhill; 

Illinois Central R. R. Co. v. Sigler, 122 F. (2d) 279; 

Sofarelli Bros. Inc. v. Elgin, et al., 129 F. (2d) 785. 

The purpose of Rule 51 is to inform the trial judge of 
possible errors, that he may have an opportunity to con¬ 
sider his rulings, and if necessary, to correct them before 
the jury retires to consider its verdict. 

Williams v. Powers, 135 F. (2d) 153. 

The appellant may not now be permitted to complain of 
what he contends was error in the court’s charge. Rule 51, 
Federal Rules Civil Procedure. Full opportunity was 
given the appellant to object to the court’s charge that if 
the jury found for the appellees (plaintiffs), they should 
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find on the basis of what they would be entitled to on 
F. H. A. mortgages on fifteen houses, both before and after \ 
argument to the jury and before the jury retired. App. 41 j 
and 42. Appellant should not be permitted to take any ad¬ 
vantage of his failure to bring to the attention of the court 
below what he contends in this court was error in the 
lower court’s charge. 

As this court said in Baltimore d Ohio R. R. v. Corbin, 

73 App. D. C. 124, 118 F. (2d) 9, unless objection is made 
in the court below to the court’s instruction before the jury 
retires, it is not required to consider such instruction on 
appeal. Also Cohen v. Evening Star Newspaper Co., 72 
App. D. C. 258,113 F. (2d) 523. 

CONCLUSION. 

The appellees respectfully submit that the verdict and 
judgment in the court below should be affirmed. 

Respectfully submitted, 

James P. Donovan, 

Attorney for Appellees, 

1001 15th St., N. W. 


